
TOWN OF OCEAN RIDGE, FLORIDA 
BOARD OF ADJUSTMENT MEETING AGENDA 

DECEMBER 23, 2020 
8:30 AM 

TOWN HALL MEETING CHAMBERS 
 

I. CALL TO ORDER 
 
II. ROLL CALL 
 
III. APPROVAL OF MINUTES FROM OCTOBER 21, 2020 
 
IV. VARIANCE REQUEST 

An application submitted by Robert and Melanie Rodriguez, as owner, for a parcel of 
property located at 3 Fayette Drive, Ocean Ridge FL 33435, requesting a variance 
from the provisions of the Land Development Code, Chapter 64, Zoning, Article I, 
District Regulations, Section 64-2; RMM Medium Density Multiple-Family 
Residential District, Subsection (e) Property Development Regulations, Subsection 
(2), Minimum Building Setbacks, Subsection (d) Rear Setbacks - to permit the 
addition of a half bath that will encroach by 1.4’ from the required 15’ rear setback. 
The property is located at 3 Fayette Drive and legally described as TROPICAL 
PARK ADD 1 LT 1 (exact legal description located at Town Hall). 

 
V. ADJOURMENT  
 
 
IF A PERSON DECIDES TO APPEAL ANY DECISION MADE BY THE BOARD WITH 
RESPECT TO ANY MATTER CONSIDERED AT SUCH MEETING OR HEARING, THEY WILL 
NEED A RECORD OF THE PROCEEDING, AND THAT, FOR SUCH PURPOSE, THEY MAY 
NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDING, WHICH RECORD 
INCLUDES THE TESTIMONY AND EVIDENCE UPON WHICH THE APPEAL IS TO BE 
BASED.  PERSONS WHO NEED AN ACCOMMODATION IN ORDER TO ATTEND OR 
PARTICIPATE IN THIS MEETING SHOULD CONTACT TOWN HALL AT 561-732-2635 AT 
LEAST 5 DAYS PRIOR TO THE MEETING IN ORDER TO REQUEST SUCH ASSISTANCE. 
 



Live Audio Feed Provided for the Board of Adjustment Meeting of December 2020 

Based upon an Executive Order issued by the Governor of the State of Florida, the Town of Ocean Ridge will be holding 
the meeting in-person, with an additional option of listening to the audio live.  

DATE AND TIME: Wednesday, December 23, 2020 at 8:30 A.M.. 

GENERAL SUBJECT MATTER TO BE CONSIDERED:  The Town of Ocean Ridge will meet for the purpose of reviewing items 
as described on the agenda. The agenda along with the meeting package was posted on the Town’s website, at Town 
Hall, and in Town Hall’s shadow box the Wednesday prior to the meeting. 

A copy of the agenda & the package may be obtained by contacting the Town Clerk at: 
Karmstrong@oceanridgeflorida.com. 

PLACE: The meeting will be held at the physical access point of Town Hall, 6450 N. Ocean Blvd, Ocean Ridge, FL 33435. 
The Town of Ocean Ridge will provide a live audio feed for those that cannot attend the physical access point that would 
allow the public to listen only. Interested persons may listen by using the following information: 

• Please dial in using your phone. United States: +1 (872) 240-3412 and Access Code: 902-041-165 

 
PUBLIC COMMENTS: 
Persons that are unable to attend the meeting in person may submit public comments by utilizing the following options: 

1. Email the Town Clerk at karmstrong@oceanridgeflorida.com by Tuesday, December 22, 2020 at 3 p.m. The 
email must contain the agenda item number and exactly what is to be read out loud at the meeting (3 minute 
limit).  The Town Clerk will respond to the email if it has been received.  If you do not receive a response email 
from the Town Clerk, assume that it was not received and follow up with a phone call to Town Hall at 561-732-
2635.  The Town Clerk will read the public comment into the record when the item is taken up. 
 

2. Call Town Hall at 561-732-2635 before the meeting date.  Tell Town Hall Staff which agenda item you would like 
to submit a comment on, and submit your comments to them (3 minute limit). Town Hall staff will notify the 
Town Clerk of the public comment, and the Town Clerk will read the public comment into the record when the 
item is taken up during the meeting. 

 
ADDITIONAL INFORMATION: 

The recording of the meeting along with the action item summary sheet will be available to the public the following day. 

Consistent with section 286.0105, Florida Statutes, if a person decides to appeal any decision made by the Town 
Commission with respect to any matter considered at such meeting or hearing, he or she will need a record of the 
proceedings, and that, for such purpose, he or she may need to ensure that a verbatim record of the proceedings is made, 
which record includes the testimony and evidence upon which the appeal is to be based.  

Persons who need an accommodation in order to attend or participate in this meeting should contact the Town Clerk at 
(561) 732-2635 at least 5 days prior to the meeting in order to request such assistance.  

 

 

mailto:Karmstrong@oceanridgeflorida.com
tel:+18722403412,,902041165
mailto:karmstrong@oceanridgeflorida.com


BOARD OF ADJUSTMENT 
OCTOBER 21, 2020 

MINUTES 
 
Minutes of the Board of Adjustment Meeting of the Town of Ocean Ridge, Florida held on 
Wednesday, October 21, 2020 at 8:30 AM in the Town Hall Meeting Chambers. 
 
I. CALL TO ORDER 
The meeting was called to order by Chair Sloat at 8:35 a.m. 
 
Chair Sloat read the following statement into the record: 
Pursuant to Executive Order No. 20-69, issued by the Office of Governor Ron DeSantis on March 
20, 2020, municipalities may conduct meetings of their governing boards without having a quorum 
of its members present physically or at any specific location, and utilizing communications media 
technology such as telephonic or video conferencing, as provided by Section 120.54(5)(b)2, Florida 
Statutes. The member of the Town Commission who appeared remotely for the meeting was Vice 
Chair Cody. 
 
Town Clerk Armstrong informed that the agenda, the material for each item on the agenda, and the 
notice regarding the virtual meeting were made available beginning October 9, 2020. The Town 
Clerk also explained the methods of participating in public comment and gave tips on participating 
virtually.  
 
II. ROLL CALL 
Town Clerk Armstrong called the roll which was answered by the following: Member Betty 
Bingham, Vice Chair Mary Ann Cody, Member Bruce Hindin, Member Polly Joa, and Chair Robert 
Sloat. Alternate Members John Lipscomb and Nicholas Arsali were in the audience. 
 
III. PLEDGE OF ALLEGIANCE 
Chair Sloat led the Pledge of Allegiance. 
 
IV. APPROVAL OF MINUTES FROM AUGUST 19, 2020 
 
Member Bingham moved to adopt the minutes of August 19, 2020; seconded by Member 
Hindin. Motion carried 5-0. 
 
 
V. APPEAL REQUEST 

An application submitted by Waterfront ICW Properties, LLC, as owner, for a parcel 
of property located in Ocean Ridge, FL 33435, with a parcel control number of 46-
43-45-22-00-005-0020, requesting an appeal from the decision of an administrative 
official, citing from the following provisions of the Land Development Code: 
a) Article I, Section 1-3; definitions; Accessory Structures 
b) Chapter 64;  Zoning, Article III; District Regulations, Section 64-1; RSF and 

RSE single-family residential districts, Subsection (b); Permitted Uses 
c) Chapter 64; Zoning, Article III’ Supplemental Regulations, Section 64-41; 

Accessory uses, buildings and structures generally, Subsection (b); Development 
Regulations, Paragraph (1); Location. 

 
The applicant is asserting that they should be allowed to obtain a permit to construct 
a seawall without first constructing or obtaining approval to construct a primary 
structure. The property parcel control number is 46-43-45-22-00-005-0020 and 
legally described as 22-45-43, N 300 FT OF S 1220.17 FT OF GOV LT 5 LYG W 
OF & ADJ TO C/L OF SPANISH CREEK IN OR29270P366 (exact legal description 
located at Town Hall). 
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Town Clerk Armstrong read the application by title, and advised that all fees have been paid. She 
read the following additional correspondence received into the record: 
 
Patty Rogers, 6550 N. Ocean Blvd, President of Ocean Cay, stated that Ocean Cay residences 
opposed the appeal and any changes to the parcel in reference. 
 
Chair Sloat asked the board members if there had been any ex-parte communications, and Member 
Hindin disclosed that he will not be recusing himself from the appeal request.  He disclosed that he 
is the Vice President of the McCormick Mile Beach Club, but there is no conflict of interest and is 
not impacted by the parcel in discussion. Chair Sloat and Member Hindin further disclosed that 
they visited the site. Chair Sloat disclosed that he lives in Ocean Cay which is not a conflict of 
interest. All other members stated that they did not have any ex-parte communication with the 
applicant. 
 
Town Attorney Ryan made the Board aware that the applicant requested a continuance, and she 
asked the applicant and his representative if they were still interested in a continuance. Matthew 
Scott, Attorney with Dunay, Miskel & Backman, LLP on behalf of the applicant Waterfront 
Properties LLC, stated that the applicant would like a continuance as they were unsure of the 
standard of review for the hearing. He argued that the word “probable cause” within the application 
is not referenced in the Town Code, and that the Town Code gave no indication of the standard of 
the meeting. He stated that the continuance would give time to staff and applicant to discuss the 
standards of review, and that the Town Code allowed the applicant the right to a continuance, 
therefore he was invoking his right to a continuance to a date certain.  
 
Town Attorney Ryan read into the record the procedure for the Board of Adjustment to hear an 
Appeal of Administrative Official Decision as stated within page two (2) of the application, and 
she read Town Code 63-34 (h)(4) in regards to continuance. She stated that the Board would have 
to decide whether they would like to grant the continuance or proceed with the hearing. She also 
stated that any question regarding “probable cause” would be harder for the Town than the 
applicant, and that the applicant would still receive his due process. Town Attorney Ryan further 
explained her interpretation of the definition “probable cause” and how it would impact the standard 
for review.  
 
Chair Sloat asked if the Board needed to vote in order to grant or deny the continuance, to which 
Town Attorney Ryan stated that based on verbiage from the Town Code that the Board may grant 
the continuance if they choose to, and they would need an approval to grant or deny the continuance 
from the majority of the Board members. Matthew Scott, representative for the applicant, objected 
to the interpretation of the Town Code by the Town Attorney as he argued that the applicant is 
entitled to continuance without needing an approval from the Board so long as the applicant 
requests the continuance. He also objected to the interpretation of the Town Attorney in regards to 
the word “probable cause”, and its impact to the standard and procedure of review. There was 
discussions between Mr. Scott and Town Attorney Ryan about the proper procedure for the 
Building Official if the Board is to disagree with his decision, to which led Mr. Scott to state that 
the meeting should be continued so that the proper procedure and standard of review of the Board 
are explored as he disagreed with the Town Attorney’s interpretation for review and procedure. 
Town Attorney Ryan disagreed and stated there is no confusion in regards to the rule, but that there 
should be a mention somewhere of the definition of probable cause, whether in an ordinance at one 
point or in a resolution. Town Attorney Ryan stated that she was under the impression from 
previous discussions with Mr. Scott that they were going to be dismissing that section of the 
application and move forward with the remaining substance of matter, and Mr. Scott stated that his 
client is no longer in favor of moving forward with substance of the matter because of the lack of 
understanding of procedure and standard of review. 
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Town Attorney Ryan notified Mr. Scott that the standard of review is the same as any other quasi-
judicial hearing, which is competent substantial evidence. She stated that the portion of the 
application can be dismissed and that the Board can then focus on the substance of issue of the 
appeal. Mr. Scott voiced his concern to Town Attorney Ryan about who would have the burden to 
justify the decision made, and what would happen if the Board is to side with the applicant. He 
stated that it would be in the best interest to postpone the hearing in order to get some of the 
concerns addressed about hearing requirements. 
 
Member Hindin asked for clarification if the appeal request would go to the Town Commission for 
review, to which Town Attorney Ryan stated that it would not, but what is in question is the 
definition of “probable cause”. She stated that if the Town does not find any discussion or any 
decision to where it defines probable cause for the appeal application, then that portion of the 
application would have to be dismissed, and the Board would focus on the rest. She stated that the 
applicant’s representative is now posting additional concerns that she was unaware of regarding the 
standard of review. 
 
Member Hindin asked if the applicant would have to go to the Circuit Court if any decision made 
by the Board was unacceptable, to which Town Attorney Ryan confirmed that he is correct.  
 
Member Hindin asked if the Board of Adjustment had been operating under the same procedures 
for a long time, to which Town Attorney Ryan stated that she believes so and that appeals were 
also rare in nature. She asked if any member had any experience with the Town and the appeal 
process that would like to speak, and none wished to speak on the topic. She reiterated that reference 
to “probable cause” was not found within the Town Code. 
 
Town Attorney Ryan recommended for the Board to make the continuance to a time certain if the 
Board desired to grant the continuance to avoid any additional cost for notices. 
 
Member Hindin asked what the Board would have to do to satisfy the concerns, to which Town 
Attorney Ryan stated that the definition for “probable cause”, as it relates to the appeal request, 
would be reviewed, but that the standard of review would remain the same as other similar hearings, 
which is competence substantial evidence. She stated that a document could be drafted for everyone 
to be on the same page, but that would not change the standard procedure. 
 
Vice Chair Cody recommended that the board entertain a motion on the continuance, and call it to 
a vote. Chair Sloat asked for clarification from the applicant to see if they wanted a continuance for 
a month, to which Mr. Scott, applicant representative, stated that he was okay with a month. 
 
James Gavigan, Attorney representing the Town’s Building Official, asked for clarification if the 
Board was contemplating the continuance so that the Town Attorney could look into the concerns 
presented by applicant’s representative, to which Town Attorney Ryan confirmed.  
 
Vice Chair Cody stated that the Board should issue a continuance of a date certain within the 60 
days allowed by Town Code, to which Town Clerk Armstrong clarified that the Board was 
entertaining the idea to postpone it to November 18, 2020. 
 
Vice Chair Cody moved to grant the continuance to the applicant in order to review the 
concerns in regards to the definition of probable cause, and for the Board of Adjustment to 
reconvene on November 18, 2020 to hear the appeal request; seconded by Member Bingham. 
Motion Fails 1-4. Voting record was as follows: 
 
Vice Chair Cody Aye 
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Member Bingham  Nay 
Chair Sloat  Nay 
Member Hindin  Nay 
Member Joa  Nay 
 
Town Attorney Ryan asked Chair Sloat if the Board wanted to address the issue of the word 
“probable cause”, to which Chair Sloat stated that the Building Official, because of the position as 
certified Building Official, has probable cause to approve or deny permit applications. Town 
Attorney Ryan recommended that the Board make a motion to that effect that there is probable 
cause. 
 
Member Bingham moved that there is probable cause; seconded by Member Hindin. Motion 
carried 5-0. Voting record was as follows: 
 
Vice Chair Cody Aye 
Member Bingham  Aye 
Chair Sloat  Aye 
Member Hindin  Aye 
Member Joa  Aye 
 
Matthew Scott, representative to applicant, wanted clarification from the Board on what is the 
probable cause to believe the Building Official, to which Town Attorney Ryan disagreed, and stated 
that the Board voted based on their review of the packet that there was probable cause for the 
Building Official to make a determination. Mr. Scott stated that none of the Board members stated 
on record that they had reviewed the package materials, and once again reiterated that there is a 
burden on the Board due to definition of the word “probable cause”. Town Attorney Ryan stated to 
Mr. Scott that his client will receive due process in the hearing, and that the mention of “probable 
cause”, if applicable, would apply to whether the Building Official did his job, and that the Board 
voted that the Building Official has done his job to the point of reasonableness. She stated that 
applicant would have the opportunity to make his case, and she requested to move on from the 
discussion of probable cause to discussing the application. She acknowledged to Mr. Scott that all 
his concerns are on record. 
 
Chair Sloat stated that a decision will be reached by the Board members after all the testimony is 
heard, and that all members within the Board have reviewed their packages as it’s their duty to do 
so. Matthew Scott, representative to applicant, clarified that he was not implying that the Board 
members did not review the package, but rather pointing out that it was not mentioned on the record 
that they reviewed the package, and it was not a stated basis for the decision.  
 
At this point all those planning on providing testimony were sworn in by Town Clerk Armstrong. 
 
Chair Sloat invited the applicant to present his request for appeal. 
 
Matthew Scott, Attorney with Dunay, Miskel & Backman, LLP on behalf of the applicant 
Waterfront Properties LLC, voiced into the record that he objected to the Boards refusal to grant 
the continuance when they were not aware of all the rules and procedure for the hearing. Mr. Scott 
clarified that the applicant’s intent is not only that the Building Official’s basis for rejecting the 
permit application was incorrect, but also included that the Building Official should have processed 
the permit instead of rejecting it. Mr. Scott provided the Board a brief history of his client’s 
property, and stated that his client wants to build a seawall on his property. He commented that a 
seawall is not defined within the Town’s Code so he defined it as written in Marian Webster 
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dictionary. He stated that his client submitted an application for a seawall, and he entered the permit 
application for the seawall as Exhibit 1. He stated that the application contained all the 
documentation and information needed to apply for a permit, and that the permit should have been 
reviewed and comments issued as to why the permit could not be granted. Mr. Scott read into the 
record the definition for accessory structures as defined by the Town Code, and argued that the 
definition further proved the argument that a seawall is not considered an accessory structure 
because it is part of the foundation for a primary building. He further read other sections of the 
Town’s code where accessory structures are discussed, and asserted that a seawall is not an 
accessory structure as it cannot conform to the setbacks for accessory structures since seawalls are 
placed on property lines. He mentioned that the Building Official, in his deposition, had admitted 
that the code does not clearly define that a seawall is an accessory structure and that the decision 
was reached by interpretation of the Town Code and with help from the Town Planner. Mr. Scott 
stated that Building Official Guy also admitted that he had not reviewed precedent when making a 
decision on the permit application. Mr. Scott entered into record aerial maps that showed vacant 
lots with seawalls as Exhibit 2, and he discussed the properties in detail. He also disclosed that the 
Attorney for the Building Official, James Gavigan, represented the applicant on a previous matter, 
to which Mr. Gavigan stated that there is no conflict that would not allow him to represent the 
Building Official. Mr. Scott summarized that Building Official Guy’s decision was inconsistent 
with the Town’s previous practice and the County’s practice, that seawalls are a protective 
mechanism for land, and that the Building Official is failing by not requiring the vacant lot owners 
with seawalls to remove them. James Gavigan, Attorney for Building Official Guy, noted that Mr. 
Scott should not reference a deposition done for the court if it has not been entered into the record 
or testimony given by the Building Official in the hearing.  
 
(Town Clerk’s Note: Exhibit 1 was a part of the Board of Adjustment package.) 
 
Mr. Scott asked Building Official Guy to testify, and Building Official Guy agreed and introduced 
himself. Mr. Scott asked Building Official Guy what his basis was for not accepting the permit 
application for the seawall, to which Building Official Guy stated that it was determined that the 
application lacked the vital evidence of a primary structure on the property or approved plans for a 
proposed structure. Mr. Scott asked the Building Official if he studied previous practice for the 
Town, and Building Official Guy stated that he did not and that he used the Town code and his 
interpretation of accessory structures and accessory uses. Mr. Scott asked Building Official Guy if 
in his interpretation if a seawall was included in an accessory use, and Building Official Guy 
responded that it would be in accessory use and accessory structures. Mr. Scott asked if there were 
code violations for the vacant lots with seawalls on them, to which Building Official Guy stated 
that most of the notices about code enforcement are complaint driven from neighbors and that he 
did not arbitrarily drive around to cite properties so he had not. Mr. Scott asked if Exhibit 2 showed 
a violation, to which Building Official Guy responded that he would have to investigate the 
property and the history of the property. Mr. Scott asked Building Official Guy if he would 
investigate the violations on the vacant lots with seawalls, to which Mr. Gavigan objected and 
clarified that the Building Official did not state that those properties were in violation and Mr. Guy 
stated that he will investigate the property if a complaint is issued. Mr. Scott asked Building Official 
Guy how many seawall permits has he reviewed in his career and who did he consult to make the 
decision to not process the applicant’s building permit application, to which Building Official Guy 
stated that he had reviewed less than 10 seawall permits in his career and that he discussed his 
interpretation of the code with the Town Planner. Mr. Scott asked Building Official Guy if he had 
discussed his interpretation with an Attorney, and Building Official Guy stated that he did not 
originally discuss his interpretation with an Attorney, but did send the Town Attorney, at the time, 
the draft of the letter prior to mailing it out. Mr. Scott asked Building Official Guy if he had ever 
issued a refusal to process a permit letter while working for the Town or in his career, and Building 
Official Guy stated that he had not issued another refusal letter while working for the Town and he 
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could not recall if he had issued other refusal letters in his entire career. Mr. Scott asked Building 
Official Guy who helped him draft his refusal letter, to which Building Official Guy responded that 
the Building Clerk and Town Planner helped him draft the refusal letter. Mr. Scott asked Building 
Official Guy if he would require a demolition of a seawall if a resident reports that a seawall is on 
a vacant lot, to which Building Official Guy stated that if determined that it’s a violation, then the 
seawall would be required to be demolished. Mr. Scott asked Building Official Guy if a seawall 
would have to be removed when a demolition permit is issued for principal structure, to which 
Building Official Guy noted that they would need to demolish a seawall along with the primary 
structure in order to be in compliance. 
 
Mr. Scott asked Town Planner, Corey O’Gorman, to testify, to which Town Planner O’Gorman 
agreed and introduced himself. Mr. Scott asked Town Planner O’Gorman what role he plays in the 
decision, and Town Planner O’Gorman stated that he reviewed the code for the zoning district of 
the property and looked at any other zoning code relevant to the permit application. Mr. Scott asked 
Town Planner O’Gorman if the code defined seawalls as accessory structure or accessory use, and 
Town Planner O’Gorman responded by defining accessory structures and uses as shown in the 
Town Code and clarified that the Town Code did not specifically state that seawalls were accessory 
uses or structures and the decision was reached by interpretation. Mr. Scott asked if he had 
consulted with anyone else besides the Building Official regarding the interpretation, and Mr. 
O’Gorman stated he had not. Mr. Scott asked Mr. O’Gorman to discuss his work history and history 
with the Town, to which Mr. O’Gorman briefed the Board on his resume and history with the Town. 
Mr. Scott asked Mr. O’Gorman how often he sees a refusal to process a building permit application, 
and Mr. O’Gorman responded not that often. Mr. Scott asked Town Planner O’Gorman if he 
concurred with Building Official Guy that if the primary structure is demolished, then the seawall 
should be demolished as well, to which Town Planner O’Gorman concurred. Mr. Scott asked Mr. 
O’Gorman if he reviewed demolition permits, which Mr. O’Gorman noted that he did not review 
many demolition permits as he mostly reviews new construction. Mr. Scott thanked Building 
Official Guy and Town Planner O’Gorman for providing testimony.  
 
Mr. Scott summarized that based on the testimony provided that this refusal to process a permit 
seemed to be a one-time situation and it is impractical to ask a homeowner to demolish a seawall 
on a vacant lot because seawalls protect against flooding and are essential parts of the structure. He 
stated that based on everything provided that his client, the applicant, supports that seawalls are not 
a part of accessory structures or uses. 
 
James Gavigan, Attorney from Jones Foster P.A and representative for the Building Official, 
introduced himself to the Board. He stated that the scope of the appeal is to see whether the Building 
Official was correct in refusing to not process the permit. Mr. Gavigan pointed out that the permit 
application for the seawall discusses the installation of future dwellings, but that the applicant had 
failed to submit anything official to the Town for the dwellings. He noted that there is no clear 
indication as to what the plans were going to be with the land, and that in the code for accessory 
use that it stated that there needs to be a principal use. 
 
 
Mr. Gavigan pointed out that the items listed under the “accessory structure” definition within the 
Town code were not all encompassing because of the word “etc.” He invited Building Official Guy 
to testify.  

Mr. Gavigan asked Building Official Guy to state his position with the Town and the timeframe in 
this capacity, to which Building Official Guy stated that he is the Town’s Building Official and has 
been with the Town since July 13, 2020. Mr. Gavigan asked Building Official Guy about his 
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previous work experience, to which Building Official Guy discussed his work history. Mr. Gavigan 
entered into the record Mr. Guy’s resume as Exhibit 3. 

Mr. Gavigan asked Building Official Guy to inform the public about the general process for a 
building permit application, and Building Official Guy explained the process. He elaborated that 
the applicant is alerted of any deficiencies within the building permit application through a letter 
from the Building Department before an application is processed.  

Mr. Gavigan asked Building Official Guy to specify the process undergone for the seawall 
application received from Waterfront ICW Properties LLC, to which Building Official Guy 
explained that the application lacked required documents. Mr. Guy further explained that he 
reviewed the application, the parcel and the Town Code, and further spoke with the Town Planner 
prior to making his final determination. Mr. Gavigan asked Building Official Guy if he checked to 
see if the property in question had any approved or proposed development plans, to which Building 
Official Guy stated that he did check and determined there was no existing or proposed principal 
use. Mr. Gavigan asked for further clarification on the codes reviewed, and Mr. Guy went over the 
codes reviewed and elaborated that he did an extensive review of the Town code. Mr. Gavigan 
entered into the record the Building Official’s refusal letter regarding the seawall application sent 
to Waterfront ICW Properties LLC as Exhibit 4. 

(Town Clerk’s Note: Exhibit 4 was a part of the Board of Adjustment Package as Exhibit B). 

Mr. Gavigan asked Building Official Guy if his interpretation is that an accessory structure or use 
cannot be without a principal structure, to which Building Official Guy agreed. Mr. Gavigan asked 
if the applicant’s application ever got to the stage of determining its issuance, and Building Guy 
stated that the application did not because based on a cursory review done that the application did 
not meet the standard to go to the stage of contemplating issuance. Mr. Gavigan asked Building 
Official Guy if he would require a demolition of a seawall if a home is being demolished, to which 
Building Official Guy stated that he would ask that any accessory structures on the site be 
demolished with the principal structure unless there is an approved or proposed new  development.   

Mr. Gavigan invited Town Planner O’Gorman to testify. Mr. Gavigan asked Town Planner 
O’Gorman what his position is with the Town and how long he has been serving in this capacity, 
to which Town Planner O’Gorman stated that he is the Town Planner and has been with the Town 
for a few years. He also went over his previous work history. Mr. Gavigan entered into the record 
Mr. O’Gorman’s resume as Exhibit 5. 

Mr. Gavigan asked Mr. O’Gorman if Building Official Guy asked him to review the code in regards 
to accessory uses and structures, to which Mr. O’Gorman responded that Building Official Guy 
contacted him to discuss the application and to see if there is any additional section of the code that 
he may have missed in regards to accessory structures and uses. Mr. O’Gorman stated that he 
reviewed the Town code and based on the review, he reached the same determination as Building 
Official Guy. Mr. Gavigan asked for clarification that a seawall would be an accessory use, to 
which Mr. O’Gorman stated that it’s an accessory structure that needs a principal use. Mr. Gavigan 
reiterated that the items listed as accessory use under the definition within the Town code were not 
all encompassing because the definition had the word “etc.”, and Town Planner O’Gorman 
concurred.  

Mr. Gavigan asked Town Planner O’Gorman about the status of the property, and it was 
summarized that the property is submerged land and there is no principal structure on the property.  
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Mr. Gavigan summarized that the current property in question has no principal structure nor any 
approved or proposed development plan for the property and that a development plan is required 
to build a seawall as determined by the Building Official and Town Planner. Mr. Gavigan entered 
into record the Town’s code that discusses accessory structures and uses as Exhibit 6. 

Mr. Scott, attorney for Waterfront ICW Properties LLC, asked Building Official Guy if he spoke 
to the applicant or the contractor regarding the deficiencies within the application, to which 
Building Official Guy stated that he was advised not to by the previous Town Attorney, Brian Shutt, 
and that Mr. Shutt communicated that he would reach out to the applicant or contractor, if needed. 
Mr. Scott asked Building Official Guy if he provided the applicant with the necessities to correct 
the application, to which Building Official Guy responded that he did not speak with the property 
owner or contractor based on previous Town Attorney recommendations.  He noted that the 
previous Town Attorney stated that he would reach out to the property owner or contractor. Mr. 
Scott asked Building Official Guy if he had received any communication from his client, and 
Building Official Guy stated that he believed he received an email in which he alerted the previous 
Town Attorney about.  Mr. Scott entered into the record the letter provided to the Town from 
McCormick Mile Investments, LLC demanding to cease and desist issuance of permits for 
construction as Exhibit 7 and explained the letter. 

(Town Clerk’s Note: This item was removed as an exhibit later in the meeting.) 

Mr. Scott argued that the Building Official should at minimum process the permit and issue a 
comment sheet providing the deficiencies within the permit application, if any. He further argued 
that the Building Official should follow precedence that seawalls are essential to properties near 
the water, his practice is not the same as the vast majority of municipalities, and code does not 
define a seawall as an accessory structure.  

Mr. Gavigan objected to Exhibit 7 because the letter was from a different entity than the applicant 
and it was a separate issue that had no relevance to the issue in discussion. Mr. Scott rebutted that 
the letter showed that the Town was put on notice of properties with a seawall even if it was from 
a different entity. Mr. Gavigan stated that nothing within the letter in Exhibit 7 discusses seawalls 
as accessory structures or shows evidence that there are seawalls without a principal structure. 
Town Attorney Ryan asked for clarification from Mr. Gavigan if he would not like the Board to 
accept Exhibit 7, to which Mr. Gavigan stated that the Board can choose to leave the letter as exhibit 
7, but that it should not use it in reaching any determination. Chair Sloat asked if exhibit 7 was 
relevant to the agenda item, and Mr. Scott responded that it is relevant and that it shows that the 
Town was notified of properties that seawalls and docks are encroaching. He added that the Town 
allowed for seawalls to continue to exist without a principal structure. 

Member Hindin asked Town Planner O’Gorman if originally when Ocean Ridge was founded if 
seawalls would have to be placed on waterfront properties prior to any development of structures, 
and Town Planner O’Gorman responded that he did believe that seawalls were probably developed 
as part of the subdivision development plan or as part of the plat of those waterfront properties 
along with other improvements necessary for the development plan. Member Hindin asked for 
clarification if seawalls could have been a part of the development plan for the land, to which Town 
Planner O’Gorman responded that it should have been.  

Member Bingham asked for clarification if usually an overall plan showing the development of 
properties has to be submitted first, to which Town Planner O’Gorman stated that there usually is 
and in this case there was no development plan submitted to the Town from the applicant and the 
Town only received the permit application for the seawall.  
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Chair Sloat asked Mr. Scott where exhibit 7 mentions the applicant’s name, to which Mr. Scott 
stated that the letter does not mention Waterfront ICW Properties, LLC; therefore it was determined 
by the Board that Exhibit 7 is not relevant to the agenda item. 

Chair Sloat called for public comment, and there was none.  

Mr. Scott stated that the standard of review by the Board is still in question and that seawalls are 
an essential part of the development of waterfront properties. He reiterated all of his argued points 
and he thanked the Board for their consideration. Mr. Scott requested that the Board determine that 
the Building Official shall process the application and issue comments, if applicable. 

Mr. Gavigan summarized that the Building Official and Town Planner made their determination 
based on review from the Town code and based on their career experience.  

Member Joa asked for clarification about what the scope of the appeal is, to which Mr. Gavigan 
stated that the scope for the appeal is to determine whether the Building Official was right in not 
processing the permit.  

Member Bingham asked for a definition of ‘process’ to which Mr. Gavigan explained.  

Chair Sloat asked Mr. Scott what evidence he had to show that a seawall is essential to protecting 
the properties, and Mr. Scott read the definition of seawall and discussed the history of seawalls. 
Chair Sloat stated that the installation of a seawall should be accompanied by a detailed 
development plan showing all the improvements that will be made to that property, and Mr. Scott 
stated that there is no official determination that there was a development plan done that showed 
how the seawalls were installed, to which Mr. Gavigan concurred that there has not been enough 
research done to determine the official history of Ocean Ridge, but that Mr. O’Gorman stated that 
on a general basis improvements that will be done to a subdivision are usually a part of the 
development plan or the plat. Chair Sloat stated that there are no development plans for the 
property, and Mr. Scott concurred that his client was looking for a comment sheet that would state 
the requirements needed to approve the permit, such as a development plan for the property. Mr. 
Scott stated that the normal process for a permit application was not followed.  

Chair Sloat asked Building Official Guy if the Town had any proof that the properties with seawalls 
without a principal structure would never build on the property or if he would force them to remove 
the seawall when there was the intention to build, and Building Official Guy responded that he 
could not discuss how the seawalls came to be on the property, but only how the process looks like 
in the present. Town Attorney Ryan clarified that Building Official Guy is stating that he did not 
know the code at the time of construction or demolition of those principal structures and that his 
determinations are based on current codes and that it would not be appropriate for the Board to 
make any determination of the history of lots. 

Member Bingham moved to not accept the letter to cease and desist permits as Exhibit 7; 
seconded by Member Joa. Motion carried 5-0, voting record was as follows: 

Member Bingham Aye 
Member Joa  Aye 
Chair Sloat  Aye 
Vice Chair Cody Aye 
Member Hindin Aye 
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Mr. Gavigan clarified that he was stating that the letter should not be used by the board in reaching 
a decision, but could be left as a part of the record, to which Town Attorney Ryan clarified that the 
letter would still be part of the record, but that it just won’t be an exhibit.  
 

Chair Sloat stated that based upon the testimonies provided that the Building Official was correct 
in not processing the permit. Member Hindin stated that the applicant should receive appropriate 
comments as to why the application was denied, to which Chair Sloat stated that the refusal letter 
from Building Official Guy did notate why the application could not be processed. Mr. Scott added 
that there is a fundamental difference between the refusal letter from the Building Official and a 
comment sheet showing the application deficiencies. Mr. Gavigan stated that there was never a 
denial of the permit, but a refusal to process the permit. Member Hindin reiterated that the applicant 
should have received information as to why the application was not processed, to which Town 
Attorney Ryan pointed Member Hindin to the refusal letter from the Building Official that was 
Exhibit B in the package and Exhibit 4 in the meeting. She explained the difference between the 
refusal to process the permit and the issuing a comment sheet.  
 

Vice Chair Cody moved that the Building Official was correct in not processing the permit; 
seconded by Member Bingham. Motion carried 5-0, voting record was as follows: 
 
Vice Chair Corey Aye 
Member Bingham Aye 
Chair Sloat  Aye 
Member Hindin Aye 
Member Joa  Aye 
 
VII. ADJOURNMENT 
The meeting was adjourned at 10:37 a.m. 
 
Minutes taken by Town Clerk Armstrong and adopted by the Board of Adjustment on 
December 23, 2020. 
 
       ___________________________ 
       Chair Robert Sloat 
ATTEST: 
  
________________________________      
Karla Armstrong, Town Clerk    
 



Item #IV 
 

Town of Ocean Ridge, Florida 
 

Board of Adjustment Agenda Memorandum 
 
_________________________________________________________________________ 

To:   Board of Adjustment Members 
From:   Corey O’Gorman, Town Planner 
Meeting Date: December 23, 2020 
Subject:   3 Fayette Drive – Variance Application  
_________________________________________________________________________ 

1. PETITION DESCRIPTION 

APPLICANT: Robert & Melanie Rodriguez  
OWNER:  Robert & Melanie Rodriguez 
ADDRESS:  3 Fayette Drive, Ocean Ridge, FL 
 
ZONING 
DISTRICT:  RMM 
 
REQUEST: The applicant is requesting a variance of 1.4’ from the rear 

setback requirement of 15’ to allow construction of a half-
bathroom on the rear of the existing home.  The proposed 
addition would extend a part of the existing structure that 
currently encroaches into the rear setback by 1.4’ and would be 
consistent with that encroachment.  

 
2. BACKGROUND 

The applicant desires to construct an addition to the existing single-family home 
located at 3 Fayette Drive in Ocean Ridge.  The proposal is to add a half-bathroom 
to the rear of the existing multilevel home which would extend a portion of the 
existing home that currently encroaches into the rear setback.  Section 64-2(e)(2)d 
of the Town Code requires a minimum 15’ setback for the rear yard area, and the 
proposed addition would result in a rear setback of 13.6’, and thus requiring a 
variance of 1.4’.   
 
The application explains that the current structure is multilevel and does not have a 
bathroom on the bottom level, and that the lack of a bathroom on the first level is a 
burden for the owners mother who visits frequently and health issues make it 
difficult to climb stairs to the second level.  Consequently, there is a desire to 
construct the half-bath area as shown on the sketch submitted with the application. 
 

3. STAFF ANALYSIS.   
Section 63-73 of the Town Code states that “when literal or strict enforcement of the 
provisions of the land development code would cause unusual, exceptional or 
unnecessary difficulties or undue hardship or injustice because of the size of the 



tract to be subdivided, its topography, the condition or nature of adjoining areas or 
the existence of other unusual physical conditions, the board may vary or modify the 
requirements set forth herein after receiving and reviewing the report of the 
administrative official. No variance shall be granted if it has the effect of nullifying 
the intent and purposes of the land development code. In granting variances the 
board may require such conditions as well secure the objectives of the land 
development code.”  
 
Section 63-73.a. states that “variances will not be processed unless a written 
application on forms prescribed by the department and a fee have been submitted to 
the administrative official demonstrating:  
 

1.   That special conditions and circumstances exist which are peculiar to the 
land involved and which are not applicable to other lands within the 
zoning district; and  

2.   That a literal interpretation of the provisions of this land development 
code would deprive the applicant of rights commonly enjoyed by other 
properties within the zoning district; and  

3.   That the special conditions and circumstances do not result from the 
action of the applicant; and  

4.   That the granting of the variances requested will not confer on the 
applicant any special privilege that is denied to other lands within the 
zoning district.” 

 
Attached to the application is “Exhibit B Justification of Variance” which addresses 
the items noted above as follows: 
 
That special conditions and circumstances existing which are peculiar to the land 
involved and which are not applicable to other lands within the zoning district; 
 

Response:  The application identifies special conditions including that the existing 
home was built in 1955 and does not conform to the current rear setbacks.  The 
application goes on to say that the existing portion of the home encroaches into 
the 15’ rear setback by approximately 18”, and the proposed half-bath would 
extend the part of the building that encroaches but would not increase the 
existing 18” encroachment.   

 
That literal interpretation of the provisions of this land development code would 
deprive the applicant of rights commonly enjoyed by other properties within the 
zoning district; 
 

Response: The application states the most multilevel homes have at least a half-
bath on the bottom level and that literal interpretation would deprive the 
applicants of being able to have a half-bath on the bottom level of the home and 
there is no other feasible location.  

 
That the special conditions and circumstances do not result from the action of the 
applicant; 
 



Response: The application states that the applicants have not made any changes 
or modifications to the building that would create the current conditions or 
circumstances. 

 
That the granting of the variances requested will not confer on the applicant any 
special privilege that is denied to other lands within the zoning district. 
 

Response:  The application states that adding a half-bath to the bottom level of 
the home will not grant any special privilege as most homes have at least a half-
bath on the first floor. 

 
4. BOARD ACTION.   

Section 63-73.b. states that “to approve a variance the board shall find following: 
 

1. That the requirements of this section have been met; and,  
2. That the reasons set forth in the application justify the granting of the 

variance; and,  
3. That special conditions and circumstances exist which are peculiar to the 

land, structure or building involved, and which are not applicable to other 
lands, structures or buildings in the same zoning district; and,  

4. That special conditions and circumstances do not result from the actions 
of the applicant; and,  

5. That granting the variance requested will not confer on the applicant any 
special privilege that is denied by this land development code to other 
lands, buildings or structures in the same zoning district; and, 

6. That literal interpretation of the provisions of this land development code 
would deprive the applicant of rights commonly enjoyed by other 
properties in the same zoning district under the terms of this land 
development code; and, 

7. That literal interpretation of the provisions of this land development code 
would work unnecessary and undue hardship on the applicant; and, 

8. That the variance granted is the minimum variance that will make 
possible the reasonable use of the land, building or structure; and, 

9. That the grant of the variance will be in harmony with the general intent 
and purpose of the land development code; and, 

10. That such variance will not be injurious to the surrounding area and 
would not impair desirable general development of the neighborhood or 
the community as proposed in the comprehensive plan, or otherwise 
detrimental to the public welfare.” 

 
Attached to the application is “Exhibit B Justification of Variance” addressing each of 
the findings noted above. 
 
In addition to the above, Section 63-73 provides the following requirements for the 
Board of Adjustment when considering an application for variance: 
 

1. Financial hardship is not to be considered alone as sufficient evidence of a 
hardship in the grant of a variance.  

 



2. Under no circumstances, except as permitted in this section, shall the board 
of adjustment grant a variance to permit a use not generally permitted in the 
zoning district involved, or on the grounds of nonconforming or 
grandfathered use of neighboring lands, structures or buildings in the zoning 
district or of pre-existing conditions or neighboring lands which are contrary 
to the land development code.  

 
3. In granting any variance the board may prescribe conditions and safeguards 

in conformance with the land development code. Violation of such conditions 
and safeguards, when made a part of the terms under which the variance is 
granted, shall be deemed a violation of this land development code.  

 
4. The board of adjustment may prescribe a reasonable time limit within which 

the action for which the variance is required shall be begun or completed, or 
both. Unless a specific time limit is prescribed by the board of adjustment, a 
variance granted under the provisions of this land development code shall 
automatically lapse if building construction, in accordance with the plans for 
which such variance was granted, has not been initiated within six months 
from the date of granting of such variance by the board or, if judicial 
proceedings to review the board's decision are instituted, from the date of 
entry of the final order in such proceedings, including all appeals. The town 
manager is authorized to approve one automatic six-month extension of time 
to commence construction pursuant to a variance. Any request for additional 
time shall be presented to the board of adjustment.  

5. Any variance granted by the board shall be noted in its official minutes along 
with the reasons which justify the granting thereof and required conditions 
and safeguards. 
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